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STATEMENT OF SUBJECT NMATTER AND APPELLATE JURI SDI CT1 ON

NYNEX Cor poration ("NYNEX') appeals froma final judgnent of the
United States District Court for the District of Colunbia (H
Greene, J.). The court found NYNEX guilty of crimnal contenpt
of the consent decree entered in the governnent's antitrust case

agai nst AT&T, United States v. Western Elec. Co., 552 F. Supp.

131 (D.D.C. 1982), aff'd sub nom Mryland v. United States, 460

U.S. 1001 (1983),"' and inposed a fine of one million dollars.

The AT&T decree also is referred to as the "Mdification of
(conti nued. . .)
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United States v. NYNEX Corp., No. 90-0238 (Feb. 16, 1993) (J. A

266). The court's opinion is reported at 814 F. Supp. 133
(D.D.C. 1993) (J.A 240). The district court had jurisdiction
pursuant to the federal crimnal contenpt statute, 18 U S.C
8401(3), and section VIl of the decree, 552 F. Supp. at 231 (J.A
478-79). This Court has jurisdiction pursuant to 28 U. S . C
8§1291.

| SSUES PRESENTED FOR REVI EW

1. Whether NYNEX had a constitutional right to jury trial in
this crimnal contenpt case, where the governnment sought and the
district court inposed a fine that anobunted to | ess than one-
tenth of one percent of NYNEX s average annual net incone.

2. \Wether the evidence was sufficient to support the district
court's findings that a) NYNEX viol ated the decree, b) the
decree's prohibition of the conduct at issue was sufficiently
clear, and c) NYNEX s violation was willful.

3. Wiether the district court commtted any reversible error in
a) admtting statenments fromthe deposition testinony of NYNEX
enpl oyees, offered by the governnent, as nonhearsay adm ssions of
a party under Fed. R Evid. 801(d)(2)(D, and b) excl udi ng
as hearsay testinony, offered by NYNEX, of a NYNEX enpl oyee as to
the statenents of anot her NYNEX enpl oyee.

4. \Wether the section of the United States Departnent of
Justice Antitrust Division that is responsible for al
proceedi ngs invol ving the AT&T decree was barred from prosecuting

this case.

'(...continued)
Fi nal Judgnent” or "M-J."
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STATUTES AND REGULATI ONS

The pertinent constitutional provisions and statute are set
forth in Addendum A to the Brief for Defendant-Appellant NYNEX
STATEMENT OF THE CASE

A. Course of Proceedings

NYNEX was i ndicted on one count of crimnal contenpt, 18 U S.C
8401(3). The indictment (J.A. 16-21) charged that NYNEX
willfully violated section I1(D)(1) of the AT&T consent decree,
whi ch prohibits the Bell Operating Conpanies ("BOCs") from
providing "information services," as defined in section |IV(J) of
the decree. Specifically, the indictnent charged that, fromthe
time NYNEX acquired Telco Research Inc. ("Telco") on April 11,
1986, until February 1987, NYNEX, through Telco, provided to M
Communi cations Corporation ("MCl"), a service that "offered the
capability for generating, acquiring, storing, transform ng,
processing, retrieving, utilizing, and maki ng avail abl e
information via tel ecommuni cations.” Indictnment Y9 (J.A 20).

The United States sought a fine of one mllion dollars.

Applying Miniz v. Hoffman, 422 U.S. 454 (1975), the district

court denied NYNEX' s notion for a jury trial, finding that the
proposed fine would amount to | ess than one-tenth of one percent
of NYNEX s average annual net incone (over one billion dollars),
and "is sinply not serious" but "petty relative to NYNEX s
significant resources.” United States v. NYNEX Corp., 781 F

Supp. 19, 26-28 (D.D.C. 1991) (J.A 63, 78-84).
The case was tried to the court in April 1992. On February 16,
1993, the court entered judgnent finding NYNEX guilty of crim nal

contenpt and inposing a fine of one mllion dollars. (J.A 266).

13



The district court's opinion, 814 F. Supp. 133 (J.A 240-65), set
forth the court's findings of fact and conclusions of law. The
court found that the governnent had proved beyond a reasonabl e
doubt each of the elenments of crimnal contenpt: "(1) a

cl ear and specific court decree existed; (2) NYNEX had know edge
of that decree; (3) NYNEX violated the decree; and (4)
NYNEX s violation was willful."”™ 814 F. Supp. at 142 (J.A 263).
The court enphasized that "key NYNEX managers"” not only should
have known but "clearly knew' that NYNEX was violating the
decree, 814 F. Supp. at 139-140 (J.A 254-58), and that NYNEX s
"failure to conply resulted from NYNEX s deliberate or reckless
disregard of its affirmative obligations under the decree," 814
F. Supp. at 141-142 (J.A 262-63). The court also specifically
considered and rejected NYNEX s defenses. 814 F. Supp. at 136-38
(J. A 246-53).

NYNEX filed a notice of appeal on February 26, 1993 (J.A 37
267).

B. Statenent of Facts

1. The Decree Prohibition on Information Services

The AT&T antitrust consent decree, 552 F. Supp. at 226-34 (J. A
274-82), entered in 1982, required divestiture of the Bel
Operating Conpanies ("BOCs") from AT&T. The decree al so
prohi bited the divested BOCs from providing "information
services" and engaging in other businesses "directly or through
any affiliated enterprise."? Section IV(J) of the decree, 552 F.

Supp. at 229 (J. A 477), defines "information service" as:

The information services restriction was elimnated in
1991. United States v. Western Elec. Co., 767 F. Supp. 308
(D.D.C. 1991), aff'd, No. 91-5263 (D.C. Cir., My 28, 1993).

14



the offering of a capability for generating, acquiring,
storing, transform ng, processing, retrieving, utilizing,
or making available informati on which nmay be conveyed via
t el econmuni cat i ons.
NYNEX, a Del aware corporation, is one of the Regional Holding
Conpani es created at divestiture. NYNEX and its subsidiaries are
"BOCs" as defined in section IV(C) of the decree, 552 F. Supp. at

228 (J. A 476); see United States v. Western Elec. Co., 797 F. 2d

1082, 1087-89 (D.C. Cir. 1986).

2. The Decree Violation

The relevant facts are set forth in the district court's
opinion. 814 F. Supp. 133 (J.A 240). In April 1986, NYNEX
acquired Tel co, a Tennessee corporation engaged in the business
of devel opi ng, marketing and servicing tel ecomuni cations
managenent software and providing related services. At the tineg,
Tel co was providing to MCl, under a Novenber 1985 contract, GX 3
(J. A 487), an interactive renote-access data processing service
-- the "MCl service bureau"® -- that MCl used in designing |ong
di stance networks for its custoners. 814 F. Supp. at 136 (J.A
244-45). As the district court found, the M service bureau was
an information service, "a package of services" that offered
Tel co's custonmer, MCl, " a capacity for generating, acquiring,
storing, transformng, processing, retrieving, [and] making
avai lable information'" in Telco's conputers, over tel ephone

lines, i.e., ""via telecommunications.'" 814 F. Supp. at 138

(J.A 251-52).

SNYNEX and Tel co enpl oyees, see, e.g., GX 54 (J.A 525), as
well as the district court, 814 F. Supp. at 136 (J.A 244-46),
used the term"service bureau.” NYNEX s Brief refers to it as

the "MCl arrangenent.”

15



To provide this information service to MCl, Tel co used conputer
equi prent (primarily a DEC M croVAX Il m ni conputer) and
associated facilities, owed by Telco and | ocated at Telco's
prem ses in Nashville, Tennessee. Telco |oaded MCl's data, which
MCl mailed to it on conputer tapes, into Telco's conputers;
performed any format conversion necessary so that MCl coul d use
the data with Tel co network design software; and stored the data
in Telco's conmputers. Ml enployees then accessed and used the
service over telephone lines, with Telco enpl oyees' assistance,
to generate and refine MCl's network designs. Telco printed the
resulting designs and nailed themto MCl or M retrieved them by

tel ephone. 814 F. Supp. at 136 (J.A 245-46). As part of the

16



MCl service bureau, Telco enployees controlled and operated the
Tel co conputer equi pnment and advi sed and assi sted the M

enpl oyees who used the service. 814 F. Supp. at 138 (J. A 251).
Telco also controlled MCI's access to and use of the conputer
facilities, and MCl's use of the service bureau was limted to
using the Telco prograns. 814 F. Supp. at 136-38 (J. A 246-53).
Key NYNEX managers were aware of the MCl service bureau before
the acquisition and not only should have known but knew t hat
continued operation of this information service after NYNEX
acquired Telco violated the decree. 814 F. Supp. at 139-40 (J.A
254-58). Nonet hel ess, NYNEX continued to provide the M service
bureau without interruption for over 10 nonths after it acquired
Tel co. Indeed, Telco expanded the service shortly after the
acquisition, GX 9 (J.A 517), and renewed the contract in QOctober
1986, GX 7 (J.A 511). See 814 F. Supp. at 136 n.8 (J.A 245).
Gad Selig, vice-president for business devel opnment at NYNEX
Devel opnent Conpany ("DEVCO " a whol | y-owned NYNEX subsi di ary
responsi ble for the Telco acquisition) and a director of Telco,
was one of the NYNEX officials who knew that the M service
bureau violated the decree. He admtted that as soon as he
| earned that "on-line services," i.e., data processing services
provi ded over tel ephone lines, were involved, "that was
sufficient for [hin] to say [ NYNEX] can't do those things" under
the decree. 814 F. Supp. at 139 (J. A 255).

Thomas Hearity, a NYNEX attorney responsible for decree matters,
and Victor Cunni ngham DEVCO s director of business devel opnent,
al so knew that the MCl service bureau violated the decree.

Hearity admtted that he knew NYNEX was "sailing too close to the

17



wi nd" by providing the MCl service bureau. 814 F. Supp. at 139
(J.A. 256). Hearity also admtted that he was aware that "if
Tel co had been the owner of [the] conputer” used to provide the
MCl service bureau -- and Telco was the owner -- "then Tel co
woul d have been providing an information service." 814 F. Supp.
at 139 (J.A 256). In addition, Hearity informed both Selig and
Cunni ngham that the MCl service bureau was an information service
and illegal under the decree, and Cunni ngham so inforned ot her
NYNEX and Tel co enpl oyees. 814 F. Supp. at 139-40 (J.A 257).
While Selig, Hearity and Cunni ngham knew t hat NYNEX was
viol ating the decree, NYNEX "had strong econonic notives not to
di sconti nue the MClI service bureau,” and the continuing violation
was not inadvertent. 814 F. Supp. at 140-141 (J. A 260).
Hearity, Selig, Cunningham and others di scussed possible
nodi fications of the MCl service bureau, and they were repeatedly
put on notice that it had not been nodified or term nated. But
at no tine did any of themtake affirmative steps to bring Telco
into conpliance with the decree. 814 F. Supp. at 140-41 (J. A
260-61). Mreover, "Cunningham actively maneuvered to avoid
endi ng the service bureau,” at tinmes concealing relevant facts
fromHearity. 814 F. Supp. at 141 (J. A 261). In short, "while
NYNEX enpl oyees continued to discuss the potential violation,
this produced only delay, not a renedy." 814 F. Supp. at 141
(J.A. 260-61). As aresult of its managers' disregard of clear
decree obligations, NYNEX continued to provide the illegal
information service until it received a letter fromthe
Department of Justice requesting information in connection with

its investigation of the decree violation. See GX 99 (J.A 537).

18



SUMVARY OF ARGUMENT

1. NYNEX was not entitled to a jury trial. Under Miniz v.
Hof f man, 422 U.S. 454 (1975), there is no fixed dollar limtation
on the fine a court constitutionally may i npose on a corporation
that has been denied a jury trial in a crimnal contenpt case.
Rat her, the court nust consider the contemor's resources in
order to determ ne whether the "magnitude of the deprivation”
resulting fromthe fine is so substantial that it invokes
what ever constitutional right to jury trial a corporation may
have in crimnal contenpt proceedings. For a corporation with
NYNEX s assets and revenues, a fine of one mllion dollars is not
a substantial deprivation.

2. The evidence anply supports the district court's finding
that NYNEX was guilty of crimnal contenpt.

a. The decree prohibited the MCI service bureau. This renote-
access data processing service fell squarely within the decree
definition of "information service." Because the M service
bureau was not the provision of custoner prem ses equi pnment
("CPE") and software, section VIII(A) of the decree and NYNEX s
software waiver did not permt it.

b. The decree was clear. |Its |anguage and history were not
anbi guous as applied to the MCl service bureau. The evidence
t hat NYNEX managers knew that this information service violated
the decree further supports the district court's finding that the
decree gave NYNEX anple notice that the conduct at issue in this
case was prohibited.

c. NYNEX's failure to conply with the decree was willful, i.e.,

it resulted from NYNEX managers' deliberate or reckless disregard
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of their decree obligations. The evidence supports the district
court's findings that Selig, Cunningham and Hearity knew or
shoul d have known that the MCl service bureau violated the
decree, that they knew it had not been term nated or nodifi ed,
and that they nmade "a conscious choice not to conply” with the
decree rather than termnate a profitable service. 814 F. Supp
at 140 (J.A 260).
3. The district court's evidentiary rulings were within its

di scretion.

a. The district court properly admtted statenents offered by
t he governnent fromthe deposition testinony of NYNEX managers,
as nonhearsay party adm ssions under Fed. R Evid. 801(d)(2)(D
Rul e 801(d)(2)(D) does not require that the declarant be
unavai l abl e, and the Confrontati on C ause does not bar adm ssion
of a party's own statenents against it. Mreover, NYNEX counse
had the opportunity to cross-exam ne the declarants at their
depositions and could have called themfor further cross-
exam nation at trial under Fed. R Evid. 806.

b. The district court did not abuse its discretion in
sustai ning a hearsay objection to testinony, offered by NYNEX, of
Gerald Murray, a NYNEX in-house attorney, as to statenments Thomas
Hearity, also a NYNEX attorney, made to Murray. NYNEX did not
show that the testinony was adm ssi bl e under Fed. R Evid. 801(c)
or 803(3). Further, Hearity's own deposition testinony
concerning his conversations with Muirray was in evidence, NYNEX
declined the court's suggestion that it call Hearity as a witness
at trial, and NYNEX s offer of proof indicated that the excluded

testi nony woul d have been of little, if any, probative val ue.
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4. Finally, NYNEX s contention that the case nust be remanded
and the indictnment dism ssed because the section of the
Departnment of Justice Antitrust Division responsible for
prosecuting this case al so was engaged in other matters ari sing
under the AT&T decree is frivolous. The attorneys who conduct ed
and supervised this prosecution were authorized by applicable
statutes and regulations to do so, and the Division's other
responsibilities in connection wth this decree created no
"conflict" that could have tainted their conduct.

ARGUMENT
. NYNEX WAS NOT ENTITLED TO A JURY TRI AL

The district court correctly interpreted and applied Miniz v.
Hof f man, 422 U.S. 454 (1975), and held that a fine anmounting to
only "one-tenth of one percent of NYNEX s average annual net
i ncone of over $1 billion" was "petty" rather than "serious" and
did not entitle NYNEX to a jury trial. 781 F. Supp. at 26-28
(J.A 78-84); 814 F. Supp. at 142 (J.A 264). NYNEX does not
chal l enge the district court's finding that this one mllion
dollar fine "would barely scratch the surface of NYNEX s consi -
derabl e financial resources.” 781 F. Supp. at 26-28 (J.A 78-
84); 814 F. Supp. at 142 (J.A 264-65). Rather, it contends (Br.
at 9-16) that it was "deprived of its constitutional right to a
jury trial" because, as a matter of |law, the statutory definition
of "petty offense,” 18 U.S.C. 819, sets a $10,000 limtation on
the fine that can constitutionally be inposed on a corporation
denied a jury trial in a crimnal contenpt case. This contention
is squarely refuted by the Suprene Court's decision in Miniz.

The statutory definition of "petty offense” is not controlling,
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and a corporate contemmor is not constitutionally entitled to a
jury trial merely because the fine inposed on it exceeds $10, 000
or any other specific dollar threshold.

In Muni z, the Suprene Court addressed, for the first tine, "the
qguestion whether and in what circunstances, if at all, the
inposition of a fine for crimnal contenpt, unacconpani ed by
i nmprisonnment, may require a jury trial if demanded by the
defendant." 422 U. S. at 476. The |ower court had denied a
notion for jury trial and inposed a $10,000 fine on an
uni ncor porated union found guilty of crimnal contenpt.

The Court pointed out that it had been "the historic rule that
state and federal courts have the constitutional power to punish
any crimnal contenpt without a jury trial." 422 U S. at 475.
See also United States v. Barnett, 376 U S. 681, 692-700 (1964);

Geen v. United States, 356 U.S. 165, 183 & n. 14 (1958); id. at

192 & n.3 (Frankfurter, J., concurring); ln re Debs, 158 U S.

564, 594-95 (1895). It then summarized the constitutional
doctrine that had energed fromnore recent cases nodi fying the
traditionally unlimted powers of courts in contenpt cases:

(1) Like other mnor crimes, "petty" contenpts nmay be tried
wi thout a jury, but contemmors in serious contenpt cases in
the federal system have a Sixth Amendnent right to a jury
trial; (2) crimnal contenpt, in and of itself and w thout
regard to the punishnment inposed, is not a serious offense
absent |egislative declaration to the contrary; (3) |acking
| egi sl ative authorization of nore serious punishnent, a
sentence of as nuch as six nonths in prison, plus norma

peri ods of probation, may be inposed without a jury trial; (4)
but inprisonnment for |onger than six nonths is
constitutionally inpermssible unless the contemmor has been
gi ven the opportunity for a jury trial.

Muni z, 422 U.S. at 475-76.
The Court next considered the union's argunent that because 18

U S C 81(3) defined "petty offenses,"” as crinmes " the penalty
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for which does not exceed inprisonnment for a period of six nonths
or a fine of not nore than $500, or both,'" denial of a jury
trial where a contenpt fine greater than $500 was i nposed
deprived it of its Sixth Amendment rights. 422 U S. at 476-477.
The Court rejected that argunent and upheld the fine.

The Court noted that, in holding that "inprisonnent for |onger
than six nonths is constitutionally inperm ssible unless the
contemmor has been given the opportunity for a jury trial," it
had "referred to" the definition of petty offense in 18 U S. C
81(3). 422 U S. at 476. But the Court enphasized that "in

referring to that definition, the Court accorded it no talismanic

significance." 1d. at 477. Rather, it had based its hol ding on
the conclusion -- infornmed but not controlled by 18 U S. C. 81(3)
and other statutes -- that "six nonths in jail is a serious
matter for any individual." |d. (enphasis added). The Court

al so explained that "[f]romthe standpoint of determning the
seriousness of the risk and the extent of the possible
deprivation faced by a contemor, inprisonnment and fines are
intrinsically different.” [d. Fines inposed on an organization
do not involve the deprivations of personal liberty that |led the
Court to recognize a jury trial right for individual contemmors

i mprisoned for nore than six nonths. See Bloomyv. Illinois, 391

U S. 194, 202 (1968); Duncan v. Louisiana, 391 U S. 145, 156

(1968); Cheff v. Schnackenberg, 384 U S. 373, 380 (1966);

Barnett, 376 U.S. at 695 n.12.* Further, whether a fine -- as

opposed to inprisonnent -- will constitute a serious deprivation

“Even for individuals, a fine or other penalty "cannot
approximate in severity the loss of |iberty that a prison term
entails.” Blanton v. North Las Vegas, 489 U. S. 538, 542 (1989).
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depends on the contemmor's resources; "it is not tenable to argue
that the possibility of a $501 fine would be considered a serious
risk to a large corporation or |abor union." Miniz, 422 U.S. at
477. Accordingly, the Court concluded, the Sixth Arendment does
not prohibit courts in nonjury cases frominposing fines on
corporate contemmors that exceed the dollar anobunt used in the
statutory definition of petty offense. 422 U. S. at 476-77.

In so holding, the Court did not suggest that the Sixth
Amendnent requires any other uniformdollar limtation on
corporate contenpt fines. Rather, the Court found it appropriate
to assess the potential seriousness of the contenpt fine inposed
on an organi zation by taking into account the contemor's size
and resources. The Court concluded that for a union that
"“col l ects dues from sone 13,000 persons,” a $10,000 fine, while
"not insubstantial . . . is not of such magnitude that the union
was deprived of whatever right to jury trial it mght have under
the Sixth Amendnent." 422 U.S. at 477 (enphasis added).’

Miniz remains controlling in determning whether a crim nal

contenpt fine could deprive a corporation of whatever

*Thus, the Court did not reach the United States' contention
that contenpt is not a serious offense unless puni shed by
i mprisonnment for nore than six nonths and that "there is no
constitutional right to a jury trial in any crimnal contenpt
case where only a fine is inposed on a corporation or |abor
union." 422 U.S. at 477. In arguing to the district court that
NYNEX was not entitled to a jury trial in this case, the United
States reiterated this position. See Menorandum of the United
States in Support of Its Motion for Bench Trial at 2 n.1 (July
20, 1990). Because the district court found the fine inposed on
NYNEX perm ssi bl e under Muniz, however, it also did not reach
this alternative argunent, and this Court need not do so in order
to affirmthe judgnment and fine in this case. Nor is it
necessary for this Court to address NYNEX s argunents (Br. at 10-
11) concerning corporations' comon law rights to jury trial in
ot her types of crimnal cases.
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constitutional right to jury trial it may have. NYNEX s

suggestion (Br. at 14) that the Muniz Court's rejection of an

absolute dollar Iimtation based on the statutory definition of
petty offense turned on the fact that the statutory anmount at the
time of that decision was only $500 rather than some higher
amount, such as $10,000, is plainly wong. Under Miniz, as this
Court has recogni zed, the statutory definition of petty offense
is not controlling, and, for a corporation or an organization, a

fine of $10,000 is not necessarily "serious." See Douglass V.

First Nat'l Realty Corp., 543 F.2d 894, 902 (D.C. Gir. 1976)

(di stinguishing individuals fromcorporations and limting
contenpt fines for individuals "in the exercise of [the Court's]
supervi sory authority").

Further, the Suprenme Court's holding that the $10,000 fine

i mposed in Miniz was constitutional necessarily refutes NYNEX s
contention that it was unconstitutional for the district court to
fine NYNEX nore than $10,000 in this case. The value of the
dol | ar has decreased since 1975, and NYNEX s resources are by any
measure nuch greater than those of the union contemor in Miniz.
It is no nore tenable to argue that the possibility of a $10, 001
fine, initself, would be a serious risk to NYNEX than to argue
that a $501 fine would have presented such a risk to the union in
Muni z. °

Congress has created statutory rights to jury trial for sone

types of crimnal contenpt cases. 18 U. S.C. 83691 (contenpts

®See al so Cheff, 384 U.S. at 375 (Court refused to review
t he $100, 000 crimnal contenpt fine inmposed on Holland Furnance
Co. but did reviewthe claimof its president, Cheff, that a jury
was constitutionally required before he could be inprisoned for
si x nmonths for contenpt).
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that also constitute federal crimnal offenses); 18 U S.C. 83692
(contenpts in | abor dispute cases); see also Fed. R Cim P. 42.
But no statutory right is at issue here. Wen Congress anmended
the 18 U.S.C. 81(3) definition of petty offense in 1984, to

i ncrease the $500 anpbunt to $5,000 for individuals and $10, 000
for corporations, its objectives were sinply "to account for
inflation" and to increase the maxi mumfine level for a variety
of offenses in order to make fines a nore severe and effective
sanction for crimnal conduct. H R Rep. No. 906, 98th Cong., 2d
Sess. 1, 19 (1984). Congress recognized that "[i]n the interests
of uniformty, objectivity, and practical judicial
adm nistration,” the courts in many cases have "l ooked to 18
US. C 1 as the nonetary neasure of serious offense for the

pur poses of the right to jury trial."” 1d. at 19 (quotation
omtted). But it also recognized that "the $500 ampbunt presently
used in 18 U S.C. 1 is not constitutionally mandated and has no
ot her special significance." 1d. Congress did not specifically
di scuss contenpt, nmuch | ess express a national consensus on the
maxi mum fine a court may inpose on a corporation for that unique
of fense without nmaking it a "serious" offense for purposes of the
constitutional right to jury trial. |In this context, there is
absolutely no basis for NYNEX s contention that the 1984
amendnent of 18 U.S.C. 81(3) reduced the fines that courts
constitutionally could inpose on corporate contemrmors and that it
stripped the courts of their authority to inpose fines exceeding
$10, 000 that woul d be perm ssible under Mini z.

Simlarly, when Congress enacted 18 U . S.C. 819 in 1987, "to

carry forward the current definition of “petty offense,'" it
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recogni zed that "[t]he Supreme Court has indicated that 18 U S.C
1 is a neasure of the seriousness of an offense for purposes of
the right to trial by jury." HR Rep. No. 390, 100th Cong. 1st
Sess. 4-5 (1987). But Congress did not suggest any intention or
understanding that the statutory petty offense definition had

di spl aced the Muniz rule and placed an absolute imt on
corporate fines in contenpt cases tried without juries. Thus the
statutory anmendnents on which NYNEX relies provide no basis for
this Court to depart fromthe Miuniz approach to assessing fines
or the Muniz holding that the fine inposed in that case was
constitutional. Like its predecessors, 18 U S. C. 819 has "no
talismanic significance" and does not establish a $10, 000
constitutional limtation on corporate contenpt fines in nonjury
cases. '

Only two circuits have addressed in post-Miniz decisions the
guestion of the constitutional limts on corporate contenpt
fines. Neither has found the statutory definition of petty
offense to be controlling. The Fourth Crcuit has held that,
under Muniz, "notw thstanding the denial of a jury trial," a

court islimted in inposing a fine on a corporation convicted of

‘The state statutes and decisions NYNEX cites (Br. at 14-15
and Addendum B) simlarly do not show a national consensus
inconsistent wwth Muniz as to maximumfines for corporate
contemmors denied jury trials. To the contrary, it appears from
our review that fewer than half the cited cases involve contenpt;
nost of those deal only wth jury trial rights of individuals
facing inprisonnent; and in the only post-Miniz case dealing with
a fine inposed on an organi zati onal contemmor, the Suprenme Court
of Kentucky specifically adopted the Muniz rule and held that a
$10, 000 contenpt fine inmposed on a union that had been denied a
jury trial was "petty,” Int'l Ass'n of Firefighters, Local 526 v.
Lexi ngton, 555 S.W2d 258 (Ky. 1977). The cited statutes
prescribe fines and sentences for various categories of offenses,
but none of them appears to refer specifically to contenpt.
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crimnal contenpt "only to the extent that it is of such

magni tude as to constitute a serious deprivation.” United States

V. Troxler Hosiery Co., 681 F.2d 934, 937 (4th G r. 1982). That

court thus inposed an $80,000 fine on a corporation with a net
worth of $540,000. |1d. at 938, 937 n.3. A fine of that

magni tude was appropriate "not only [to] punish [the corporation]
for its conduct, but [to] deter others fromsuch willfu

di sobedi ence.” 1d. at 938. Nonetheless, the fine was not so
|arge as to require a jury trial.

The Second Circuit, in United States v. Twentieth Century Fox

Film Corp., 882 F.2d 656, 665 (2d GCir. 1989), cert. denied, 493

U S. 1021 (1990), properly held that "the statutory definition
[18 U.S.C. 819] does not becone talismanic just because the
statutory petty offense |line has been raised from$500 to
$10,000." It went on to hold that while, for fines bel ow
$100,000, "it will remain appropriate to consider whether the
fine has such a significant financial inpact upon a particul ar
organi zation as to indicate that the punishnent is for a serious

offense, requiring a jury trial,” "a jury right is available for
crimnal contenpt whenever the fine inposed on an organization
exceeds $100,000." |d. As the Second Circuit recognized,
however, the $100,000 limtation it inposed was "arbitrary," id.
at 664, and it did not explain why, without regard to a corporate
contemmor's resources, it thought that the distinction between a
fine of $99,999 and a fine of $100, 001 shoul d have constitutional

significance. Mre inportantly, a fixed dollar [imtation on

corporate contenpt fines departs fromthe Suprene Court's
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reasoning in Miniz, and the Second Circuit cited nothing in Miniz
or any other Supreme Court decision to support it.?®
In sum the Suprene Court's decision in Miniz controls this

case. The district court properly exercised its discretion in
concluding that a one mllion dollar fine was sufficiently |arge
that "the offender and others wll notice its inposition and w ||
take it into account when considering future violations,” but
that it was not "serious" because it "would barely scratch the
surface of NYNEX s considerable financial resources." 814 F.
Supp. at 142 (J. A 264-65). NYNEX does not contend that the
district court erred in assessing the financial inpact of this
fine on NYNEX.° The fine was constitutional because it did not
constitute a substantial deprivation for NYNEX

Even if this Court were to conclude, however, that a fine of one
mllion dollars may not constitutionally be inposed on a
corporation of NYNEX s resources without a jury trial, it should
not reverse the conviction and remand for a jury trial as NYNEX
(Br. at 33) suggests. This Court "ha[s] the authority to revise
contenpt sentences" itself, and, at nost, should "adjust the fine

downwar d" so as not to exceed whatever it concludes is the

!  n Musidor, B.V. v. Great Anmerican Screen, 658 F.2d 60, 66
(2d Gr. 1981), cert. denied, 455 U S. 944 (1982), the Second
Circuit had held that under Muniz, a fine of $10,000, fifteen
percent of the contemmor's gross revenues fromillicit sales, did
not deprive a corporate defendant of its right to a jury trial.
The court in Fox sought to distinguish this earlier, and we
submt correct, holding on the ground that the defendant in
Musi dor had not sought a jury trial.

°Cf. United States v. Greyhound Corp., 508 F.2d 529, 541
(7th Gr. 1974) (court of appeals noted that "great reliance nust
be pl aced upon the discretion of the trial judge" in setting
contenpt fine and found no abuse of discretion in $600,000 fine
i nposed on corporate contemmor after bench trial).
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perm ssi bl e maxi num and should "affirmthe District Court's

judgnment as thus nodified."” Douglass, 543 F.2d at 903; see also

Fox, 882 F.2d at 665 (court of appeals vacated fine and remanded

case for further proceedings).

. THE EVI DENCE WAS SUFFI CI ENT TO SUPPORT THE DI STRI CT
COURT" S FI NDI NGS THAT NYNEX HAD W LLFULLY VI OLATED A

CLEAR AND UNAMBI GUOUS DECREE PROHI BI TI ON AND WAS GUI LTY
OF CRIM NAL CONTEMPT

NYNEX argues (Br. at 18-24) that "the evidence was insufficient
to prove beyond a reasonabl e doubt that the decree was
unanbi guous and that it prohibited the arrangenent in question.”
NYNEX al so argues (Br. at 24-28) that the district court's
findings that NYNEX know ngly and willfully violated the decree
"were, on the entire record, clearly erroneous.” NYNEX s
di ssatisfaction with the district court's assessnent of the
evi dence provides no basis for reversal.

This Court "accord[s] a guilty verdict great deference"; the

"sol e evidentiary issue"” on appeal is "whether substanti al

evi dence supports the verdict." United States v. Thomas, 864

F.2d 188, 191 (D.C. Gr. 1988). 1In a case tried to the court
wi thout a jury, this Court applies "the sane rule it applies in
reviewing crimnal jury cases"; the conviction nust be affirned
unless "it is clear that upon the evidence a reasonable m nd

could not find guilt beyond a reasonable doubt." Jackson v.

United States, 353 F.2d 862, 864 (D.C. Gr. 1965) (interna

quotation and citations omtted); Thomams, 864 F.2d at 191.'°

%See also 2 Charles A. Wight, Federal Practice & Procedure
8374 (2d ed. 1982); 3 Charles A Wight, Federal Practice &
Procedure 8715 (2d ed. 1982).

(conti nued. . .)
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Thus, the Court will "view the evidence in the |Iight nost
favorabl e to the governnent, allow ng the governnent the benefit
of all reasonable inferences that nay be drawn fromthe evidence,
and permtting the [factfinder] to determ ne the wei ght and
credibility of the evidence." Thomas, 864 F.2d at 191. This
Court's "review of the record nust . . . accord great weight to
the factfinder's role, while providing no incentive for the
parties to retry the case on appeal.” 1d. (citations and
internal quotations omtted).

A. NYNEX Vi ol at ed t he Decree

NYNEX concedes (Br. at 20) that the decree prohibited it from
providing any "information service," directly or through Tel co,
its subsidiary. The district court found that the MCl service
bureau "falls squarely within the [decree] definition of an
information service," i.e., that Telco "offer[ed] a capacity for
generating, acquiring, storing, transform ng, processing,
retrieving, utilizing, or making available information which may
be conveyed via tel ecormuni cations." 814 F. Supp. at 137-38 (J. A
249-51). NYNEX (see Br. at 23) does not directly chall enge that

finding. Rather, it contends (Br. at 24) that the MCl service

(... continued)

The "clearly erroneous"” standard applies only to "judge-nmade
findings in crimnal cases . . . where the judge sits and deci des
matters which traditionally or by statute have been allocated to
him" Jackson, 353 F.2d at 864 (finding that informant was
reliable); see also Canpbell v. United States, 373 U.S. 487, 493
(1963) (finding that a report was a copy of interview notes and
therefore a statenent under the Jencks Act); Miine v. Taylor, 477
U S. 131, 145 (1986) (factual question bearing on whether
crimnal statute unconstitutionally discrimnated agai nst
interstate comerce). Even under the clearly erroneous standard:
"As [the Suprene] Court frequently has enphasi zed, appellate
courts are not to decide factual questions de novo, reversing any
findings they would have nmade differently.” Mine v. Taylor, 477
U S at 145.
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bureau was perm tted under section VIII(A) of the decree, 552 F
Supp. at 231 (J. A 479), which allows the BOCs to "provide, but
not manufacture, CPE" (CPE includes conputer equipnent), and a
"wai ver" order that allows NYNEX to "provide software,” GX 2
(J.A. 483). Contrary to NYNEX s contentions, the district court
properly construed the decree in holding that section VIII(A) and
the software waiver do not permt the BOCs to provide information

servi ces, !

and the evidence supports the district court's
finding that NYNEX was providing an information service and not
engaging in activities permtted under section VIII(A) and the
software waiver. 814 F. Supp. at 136-38 (J. A 246-53).

As the district court recognized, the contention that, when the
parties and the court agreed to allow the BOCs to provide CPE and
software, they allowed the BOCs to provide any information
services in which computers and software are used i s untenabl e.
It finds no support in the decree | anguage or history, and it
"woul d make the information services provision a nullity," 814 F.
Supp. at 138 (J.A 252) -- aresult clearly contrary to the
expressed i ntent and understandi ng of the parties and the court.

Section VIII(A) was added to the decree at the court's instance
only to nodify section I1(D)(2)"s prohibition on BOCs'
manufacturing or providing CPE. See 552 F. Supp. at 191-93, 225,
231 (J.A 479). There is no indication that the court or the
parties intended section VIII(A) to nodify the section I1(D)(1)

prohi bition on BOCs' providing interexchange services and

Yinterpretation of the decree is a question of |aw subject
to de novo review by this Court. See, e.g., United States v.
Western Elec. Co., 907 F.2d 160, 164 (1990), cert. denied, 111 S.
Ct. 1018 (1991).
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information services. The software waiver order, GX 2 (J. A
483), allows NYNEX to provide software, but it al so does not
nodify the informati on service prohibition. To the contrary, it
expressly prohibits "the provision to custoners of conputer
processing capacity.” GX 2 (J.A 483). Mdreover, the Departnent
of Justice explained, in a filing on an identical software waiver
proposed for another BOC before the NYNEX waiver, that this
restriction was intended to nmake very clear that the software
wai vers woul d not allow the BOCs to provide information services.
See DX 1011 at 5-6 (J.A 609-10). NYNEX expressed no contrary
view at the tine it sought the Departnent’'s consent to and the
court's approval of its software waiver

The information service at issue in this case was provi ded using
conput er equi pnent and software, as is typical of information
services. But the evidence supports the court's factual findings
that the MCl service bureau was an information service and that
it was not nerely the provision of CPE and software. As the
court found, all of the Telco equi pnment and software used in the
MCl service bureau renmai ned under Telco's ownershi p, possession
and control. Moreover, Telco was not nerely allowng M to use
the Tel co conputer equi pnent and software, it was providing a
"package of services" in which NYNEX "nmade avail able Tel co
Research enpl oyees to control, operate, and provide all the

equi pnent function as needed on a daily basis and to advise and
assist MCl enployees in their dial-in use of the service bureau."”
814 F. Supp. at 137-38 (J.A 249-52).

NYNEX (Br. at 22) challenges the district court's finding that

"MCl did not have exclusive control, either physical or
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constructive, over the McroVAX." 814 F. Supp. at 137 (J. A 248-
49). But there was anple evidence to support that finding. As
the Tel co-MCl contracts, GX 3, 9 (J.A 487, 517), and the
testimony of Telco and MClI enpl oyees, see Tr. 69-88, 113-14, 226-
27, 243-254 (J.A 125-44, 148-49, 159-60, 162-73);' see also DX
35 at 2 (J.A 545), showed, Telco nanaged the system controlled
MCl's access to it, and [imted MC's use of the Telco conputers
to running specified Telco software. 814 F. Supp. at 137 (J. A
248- 49) .

Moreover, in rejecting NYNEX s "CPE plus software" argunent, the
court viewed Telco's ownership and control of the M croVAX
conputer and the absence of any sale or |ease of equipnent to
MCI** as significant -- but not the only inportant -- facts. In
addition, the court properly took into account Tel co's extensive
i nvol venent in and control of MI's use of both the M croVAX and
ot her Tel co conputer equi pnment and software, i.e., Telco's
"active and interactive" role. 814 F. Supp. at 137-38 (J. A 249-
50). As the court enphasized, the M croVAX conputer and Tel co's
software "were only two of many pieces of the integrated service
bureau available to M ." 814 F. Supp. at 138 (J.A 251-52).

B. The Decree Was ( ear

NYNEX al so argues (Br. at 24) that it was not guilty of crim nal

contenpt because "as a matter of law. . . the information

2»Tr " refers to the transcript of the trial (April 6-9,
1992) .

3The decree does not define the term"provide," but the
district court's conclusion that it refers to sale or |ease, 814
F. Supp. at 136 (J.A 247), is consistent with conmon usage.
Moreover, even if the definition of "provide" could be sonewhat
br oader where only equi pnment is involved, "providing CPE" does
not cover the "package of services" at issue here.
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service and CPE provisions of the decree are irreconcilably

anbi guous as applied to the MCl arrangenent.” The purpose of the
"clear and specific decree" elenment of the offense of crimnal
contenpt is to ensure that the defendant had fair notice or
war ni ng that the decree prohibited the conduct giving rise to the

contenpt charge. Common Cause v. Nuclear Regulatory Commin, 674

F.2d 921, 927 (D.C. Cr. 1982); United States v. Christie

| ndustries, Inc., 465 F.2d 1002, 1006 (3d G r. 1972). Thus,
whet her a decree neets this requirenent is a question of fact
that depends in part on the context in which it was entered and

the audience to which it is addressed. Matter of Betts, 927 F.2d

983, 986 (7th Cir. 1991); United States v. Burstyn, 878 F. 2d

1322, 1324 (11th Cr. 1989); United States v. Revie, 834 F.2d

1198, 1201 (5th Gr. 1987), cert. denied, 487 U S. 1205 (1988);

see al so Common Cause, 674 F.2d at 927; United States v.

G eyhound Corp., 508 F.2d 529, 537 (7th G r. 1974).

In determ ning that the decree was clear and specific as applied
to the MCl service bureau, therefore, the district court properly
consi dered both objective and subjective evidence. The court's
conclusion that the MCl service bureau "can only be construed as
the provision of an information service," 814 F. Supp. at 136-39
(J.A 247-53), is fully supported by the |anguage and history of
t he decree and of the software waiver. It also is supported by
the court's finding that "key NYNEX managers clearly knew t hat
the MCI service bureau was an information service," for their
knowl edge "tends to prove the clarity of the decree.” 814 F.
Supp. at 139 (J. A 254-55). See part Il, C, infra.
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The district court also found that "there is no contenporaneous
evi dence what ever that NYNEX believed the service to be CPE plus
software."” 814 F. Supp. at 137 (J.A 247-48). Contrary to
NYNEX s contention (Br. at 17), that is an accurate assessnent of
the record. NYNEX offered no contenporaneous nenoranda or ot her
docunents indicating that any NYNEX of ficial thought the M
servi ce bureau was perm ssible as CPE plus software. Hearity,
Selig and Cunni ngham did not assert such a viewin their
deposi tions, and NYNEX counsel at those depositions (including
Murray) did not elicit any testinony to that effect in cross-
exam nation. Further, NYNEX s February 1987 letter, signed by
Murray, responding to the Departnment of Justice's inquiry,
conceded that the MCl service bureau at |east arguably
constituted an information service and did not contend that it
was perm ssible as CPE plus software. GX 99 (J.A 537). In
short, NYNEX s "CPE plus software"” argunent is not only based on
a "tortured reading . . . at odds with the purpose and history of
the [decree],"” G eyhound, 508 F.2d at 536, but also is an
interpretation that NYNEX officials never relied on in providing

the MCI service bureau.™

“Murray testified at trial that he had told Hearity, in
April 1986, based on limted information, that "it sounded to ne
I 1 ke what Tel co Research was doi ng was providing a conputer and
that that was clearly CPE . . ." Tr. 345 (J.A 183). But that
uncorroborated testinony is entitled to little weight in light of
t he cont enpor aneous docunentary and deposition evidence to the
contrary. See, e.qg., United States v. United States Gypsum Co.
333 U.S. 364, 396 (1948). The district court properly excluded
Murray's testinony as to whether he thought that Hearity thought
the MCI service bureau could be defended as "CPE plus software,”
see part |1, B, infra, and such speculation, even if admtted,
al so woul d have been entitled to little weight.
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The evidence on which NYNEX (Br. at 19-24) relies in contending
that the decree was "profoundly anbi guous as applied to the M
arrangenment"” because of an asserted "conflict" between the
i nformati on services and CPE provisions does not support -- nuch
| ess require -- the conclusions NYNEX seeks to draw. The
Departnent's statenent that "there is no clear or conpetitively
rational dividing |ine between information services and CPE' was
made, after the decree violation here at issue, in a |lengthy 1987
report assessing whether there was a continuing conpetitive
justification for the decree restrictions. DX 1028 (J.A 631).
The Departnent did not suggest that there was any anbiguity as to
whet her the decree prohibited the BOCs fromoffering renote
access data processing services such as the Ml service bureau.
To the contrary, the Departnment's analysis and its recomrendati on
that the information services restriction be renoved were
prem sed on the undi sputed view that the decree prohibited such
services. See DX 1028 at 105 (J. A 633).

Further, the statenent in the 1987 tel ecommuni cations industry
report that Peter Huber, an engi neer and attorney, prepared for
the Departnent -- that the decree "permts the BOCs to provide
CPE" and "to market software that allows custoners to provide
their owm information services," see NYNEX Br. at 21; DX 1027 at
6.10 n. 23 (J. A 629) -- pointed out a distinction that the
Department did not question and that is critical in this case.
The BOCs were allowed only to provide CPE and to provide

software; they were not allowed to provide information services
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in which CPE and software were used.™ Finally, an observation
that the information services prohibition my be unclear at the
margins is not a concession that precludes prosecution of clearly

prohi bited conduct. Cf. United States v. Thomas, 864 F.2d at

198. '°

Nor did the testinmony at trial of Huber, called as a wtness by
NYNEX, require the court to find that the decree was unclear as
applied to the MClI service bureau. The court, in its discretion,
al l oned Huber to testify as an expert on information services and
rel ated i ssues "from an engi neering or econom c perspective."
Tr. 371 (J.A 207). Fromthat perspective, Huber indicated that
the MCI service bureau had sone features characteristic of what
he would call an information service. Tr. 382-83 (J.A 218-19).
The court had no need for an "expert"” on the clarity of the
decree, and Huber recognized that "ultimtely the | egal

definition isn't sonmething I can really speak to." Tr. 371 (J.A

“Similarly, the Department's letters on automatic neter
readi ng services, DX 1006 (J.A 603); DX 1038 (J. A 636); see
NYNEX Br. at 24, enphasized that the BOCs coul d provi de CPE and
exchange services (including information access) but not
i nformation services.

United States v. Critzer, 498 F.2d 1160 (4th Gr. 1974)
(see NYNEX Br. at 18-19) involved a very different situation and
does not support NYNEX s contention that the decree was uncl ear
as applied to the MCl service bureau. In Critzer, the court of
appeal s reversed a conviction for willfully attenpting to evade
federal inconme taxes. The court found that any violation of the
tax | aws could not have been willful because the taxability of
the incone at issue was "so uncertain that co-ordinate branches
of the United States Governnent plausibly reach directly opposing
conclusions.” 498 F.2d at 1162. The IRS clained the income was
t axabl e, but the governnent conceded that the Departnent of the
Interior (as trustee for the Indian [ ands from which the incone
in question was derived) had formally advi sed defendant that the
income at issue fell within a statutory exenption. In contrast,
no governnent official ever advised NYNEX that the M service
bureau was | egal .
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207). Further, Huber testified that NYNEX had not consulted him

at the time it was providing the MCl service bureau, but: "I

want to make this absolutely clear. |If anybody had consulted ne
as a lawer, | would have told NYNEX, Do not touch this under
any circunstances.'" Tr. 381-82 (J.A 217-18).

C. NYNEX' s Violation Was W ful

The district court correctly held that violation of a court
order is willful if the defendant (1) knew or should have known
its obligations under the decree, and (2) deliberately or
recklessly violated the decree. 814 F. Supp. at 140 (J.A 259);
United States v. Brown, 454 F.2d 999, 1009 & n.53 (D.C. G

1971); Sykes v. United States, 444 F.2d 928, 930 (D.C. G

1971); G eyhound, 508 F.2d at 532. The evidence before the

district court was nore than sufficient to support its concl usion

t hat NYNEX, through Hearity, Cunninghamand Selig, wllfully

violated the decree.' Indeed, the district court found the

evi dence "overwhel ming." 814 F. Supp. at 139 (J.A 255).%
NYNEX' s contention (Br. at 25) that the district court commtted

reversi ble error because it based the guilty verdict on the

adm ssions of Hearity, Selig and Cunni ngham and "ignor[ed]"

assertedly contradictory testinony from Gerald Miurray, a senior

NYNEX attorney, and deposition testinony of Arne Theodore

YA corporation may be found guilty of contenpt
of its officials willfully violates a court order.
F.2d at 660-61.

W1 lfulness for crimnal contenpt may, as in other areas
of crimnal law, be inferred fromthe facts and circunstances.
G eyhound, 508 F.2d at 532; see also United States v. Baker, 641
F.2d 1311, 1317 (9th Cr. 1981); Goldfine v. United States, 268
F.2d 941, 945 (1st Cir. 1959), cert. denied, 363 U S. 842 (1960).
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Engkvi st, the president of NYNEX s subsidiary DEVCO is
meritless. The court was permtted to weigh the evidence and
assess the credibility of the witnesses, and there was no reason
for it not to credit the adm ssions of the three NYNEX officials
responsi bl e for the decree violation and to disregard testinony
of other NYNEX officials to the extent it was inconsistent.

Selig repeatedly admtted that he believed that the M service
bureau violated the decree. Selig Dep. at 32-34, 50-51, 61, 73-
74, 83-84, 121-23, 161-62, 176, 180-82" (J.A 416-18, 419-20,
425, 426-27, 428-29, 431-33, 434-35, 439, 441-43).

Contrary to NYNEX' s contention (Br. at 26), the evidence did not
require the court to conclude that Selig had confused the M
service bureau with another Telco information service, the
"Tariff Library,"” that was term nated after NYNEX acquired Tel co.
Selig recogni zed that there were "two separate issues, one was
the usage of the Tariff Library . . . and then the other piece of
the issue was the MCl issue." Selig Dep. (Raf.) at 121-24 (J.A
457-60) (on cross-exam nation by NYNEX counsel). As the district
court pointed out, the two services are simlar, and the
simlarity and Selig's know edge that the Tariff Library was
illegal tend to confirmhis know edge that the MCl service bureau
also was illegal. 814 F. Supp. at 139 (J.A 255-56). NYNEX

qui ckly stopped offering the |ess profitable Tariff Library so as

Y Dep." refers to transcripts of depositions taken in the
governnment's investigation; "Dep. (Raf.)" refers to depositions
taken in Rafferty v. NYNEX, No. 87-1521 (D.D.C.). Except where
otherwise indicated, all "Dep." cites are to transcripts admtted
into evidence in this case. See 781 F. Supp. at 30 (J.A 89-90);
Menmor andum and Order (April 29, 1992) (J.A 226-32).
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not to violate the decree, but it chose not to discontinue the
MCl service bureau. |d.

The evi dence al so supported the district court's finding that
"[b]oth Hearity and Cunni ngham al so knew or shoul d have known
that the service bureau was an information service prohibited by
the decree.” 814 F. Supp. at 139 (J.A 256). The court
concl uded that Cunni ngham knew that the MCl service bureau
vi ol ated the decree because Cunni ngham repeatedly admtted that
Hearity told himthat it did and because Cunni ngham had so
informed others. Cunni ngham Dep. at 113-15, 118-20, 139-44, 191
(J.A 281-83, 286-88, 297-302, 313).% In addition, the court
relied on Hearity's adm ssions that NYNEX s operation of the M
service bureau was "sailing too close to the wind" and that "if
Tel co had been the owner, the undi sputed owner of that conputer”
-- which he knew or should have known it was* -- then Telco
woul d have been "providing an information service." Hearity Dep.
at 147, 148, 151, 200-02 (J.A. 336, 337, 340, 349-51).

Contrary to NYNEX' s contention (Br. at 27), Hearity's

representation to Departnment of Justice attorney M chael Altschu

XContrary to NYNEX's suggestion (Br. at 26), the district
court was entitled to believe Cunni ngham s adm ssions that he
knew the MCl service bureau violated the decree, even though they
were "in response to | eading questions,"” and regardl ess of
whet her they were inconsistent with other statenents in his
deposi tions.

“While Hearity hinself did not directly admt that he knew
Tel co owned the M croVAX conputer, his representation to
Department of Justice attorney Altschul that the ownership would
be transferred, Hearity Dep. at 235-36 (J.A 369-70); Hearity
Dep. (Raf.) at 53 (J.A 408), his adm ssion that Cunni ngham had
told him"it appeared Telco still owned the conputer,” Hearity
Dep. (Raf.) at 47, and Murray's testinony at trial, Tr. 344-45
(J. A 402), support the conclusion that Hearity not only should
have known but did know that Tel co owned the conputer equi prment
it used to provide the Ml service bureau.
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that NYNEX was "in the process of transferring the conputer to
MCl," does not "decisively confirnf that the NYNEX enpl oyees who
knew of the MClI service bureau "did not believe that it violated
the MFJ, but wi shed to change it so as to elim nate any possible
guestion.” Hearity's own adm ssions (Atschul did not testify)
permtted the court to conclude just the opposite: that NYNEX
did believe the MCl service bureau was illegal but did not w sh
to change it. Nor was the evidence of NYNEX s willful violation
negated by the fact that "Altschul expressed concern about the
MCI arrangenent but did not definitively advise Hearity that it
constituted a prohibited information service or that the
arrangenment should be inmmediately termnated."” 814 F. Supp. at
140 (J. A. 257-58). There was no evidence that Altschul suggested
that the MCl service bureau was | egal or even arguably legal in
its current configuration; he expressed reservations about

whet her even the prom sed transfer of ownership w thout noving

t he conputer off Telco prem ses would be sufficient to conply
with the decree, id.; Hearity Dep. at 236-37 (J.A 370-71); and
Hearity never asked Altschul for his opinion as to whether the
MCl service bureau without nodification was |egal. Hearity Dep.
at 236-38 (J.A 370-72). In any event, the absence of a forma
warning fromthe Departnment would not excuse NYNEX s violation.

See Grevhound, 508 F.2d at 534.

The court's finding that the decree violation was deliberate or
reckl ess also is supported by the anple evidence that "[a]s early
as the fall of 1985, NYNEX officials were aware that the M
servi ce bureau presented decree problens,” but discussion of the

vi ol ation "produced only delay, not a renedy." 814 F. Supp. at
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141 (J. A 260-61). As the district court correctly held,

"Willful intent constituting crimnal contenpt exists where
corporate officials bearing an affirmati ve obligation remain
inert,"” and "this case shows a pattern not only of inaction or an
i nadvertent oversight in the face of an affirmative obligation
but of a conscious choice not to conply with the decree.” 814 F.

Supp. at 140 (J.A 259-60) (citing In re Dolcin Corp., 247 F.2d

524, 534 (D.C. Gr. 1956), cert. denied, 353 U S. 988 (1957)).
The evi dence of NYNEX s conscious choice not to renedy the
vi ol ation on which the district court specifically relied
i ncl uded NYNEX s "strong econom c notives not to discontinue the
MCl service bureau,"” nunerous communi cations clearly show ng that
the MCI service bureau was continuing after the acquisition, and
Hearity's, Selig' s and Cunningham s failure to take any
affirmati ve steps to bring about conpliance with the decree. 814
F. Supp. at 140-41 (J.A 260); see Cunni ngham Dep. at 112-15,
146-49, 185, 187-91 (J.A. 280-83, 303-06, 307, 309-13); Hearity
Dep. 247, 277-82 (J.A 381, 392-97); Selig Dep. 53-55, 162-63,
166-67, 186-87, 196-97 (J. A 422-24, 435-36, 437-38, 444-45, 446-
47); Tallent Dep. 111-13 (J.A 464-66); GX 54 at 1-2 (J.A 525-
26); GX 56 at 1 (J.A 528); GX 71 at 2-3 (J.A 533-34); DX 35
(J.A 543). Cunninghams "active maneuver[ing] to avoid ending
the service bureau,” was especially telling; the court found that
he "was deliberately evasive" even with Hearity "in order to
permt the MC service bureau to continue operating." 814 F.
Supp. at 141 (J. A 261-62); see GX 56; Cunni ngham Dep. 104-11,
116-17, 121-22, 130-32 (J. A 272-79, 284-85, 289-90, 291-93);
Wat erman Dep. 98-99, 101-02 (J.A 470-71, 472-73).
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Contrary to NYNEX' s contention (Br. at 27-28), the court did not
ignore testinmony that Hearity and Selig had directed subordi nates
to nodify the MOl service bureau to bring it into conpliance.

But the court found -- and NYNEX does not dispute -- that "the
changes were not made, and, some ten nonths after the acquisition
of Telco, the MCl service bureau continued to operate as before."
814 F. Supp. at 141 (J.A 262). |If NYNEX officials "did not

| earn” that Telco had not carried out their instructions "to

nodi fy the arrangenent” (NYNEX Br. at 28) it was because they
failed to carry out their own duty to nmake the necessary foll ow
up inquiries. The district court was correct in holding that
"NYNEX cannot insulate itself fromits responsibilities under the
decree by creating a nerry-go-round in which its enpl oyees
continuously del egate decree responsibility.” 814 F. Supp. at
141 (J. A 262-63). NYNEX -- through these officials who
"remained inert," deliberately or recklessly disregarded the
decree, and nade "a conscious choice not to conply" -- displayed
the willful intent constituting crimnal contenpt, and NYNEX is
liable for their conduct. 814 F. Supp. at 140-42 (J.A 259-
63). %

[T, THE DI STRICT COURT DID NOT ERR IN ITS EVI DENTI ARY RULI NGS

2NYNEX' s contention (Br. 28) that the district court
"inpose[d] absolute liability upon NYNEX for the . . . inaction
of another corporation of which it has no know edge" grossly
m sstates the basis for the district court's finding of guilt.
Throughout the tine period covered by the indictnent, Telco was a
whol | y- owned subsi diary of NYNEX; thus NYNEX was providing the
prohi bited information service directly or through an affiliated
enterprise. Further, the court based its finding of wllful
violation directly on the know edge, intent and actions of NYNEX
officials Hearity, Selig and Cunni ngham -- not on any secret
Tel co activities.
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A trial court has broad discretion in deciding what evidence to
admt, and evidentiary rulings are revi ewed under an abuse of

discretion standard. E.qg., United States v. Payne, 805 F.2d

1062, 1067 (D.C. Cr. 1986); United States v. Lew s, 626 F.2d

940, 950-51 (D.C. Cir. 1980). Any evidentiary error that is
harm ess "shall be disregarded.” Fed. R Cim P. 52(a); Fed. R
Evid. 103; United States v. Sutton, 801 F.2d 1346, 1370 (D.C

Cr. 1986). The court's discretion is especially broad in a

nonjury trial. E.g., United States v. Hall, 969 F.2d 1102, 1109-

10 (D.C. Gr. 1992); United States v. Foley, 871 F.2d 235 (1st

Cir. 1989). Moreover, absent plain error that results in a
m scarriage of justice, a party may not raise on appeal
evidentiary argunments that it did not adequately raise and

preserve in the district court. E.g., United States v. Young,

470 U. S. 1, 15-16 (1985); Sutton, 801 F.2d at 1367; see also
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United States v. Qano, 113 S. C. 1770, 1776-79 (1993).

A Adm ssion of Rule 801(d)(2)(D) Statenments fromthe
Deposition Testinony of Hearity, Cunninghamand Selig D d
Not Violate the Confrontation O ause

Over NYNEX s objection, the district court admtted statenents
fromthe deposition testinmony of NYNEX enpl oyees Hearity,

Cunni ngham and Selig, offered by the governnent as adm ssions by
a party-opponent under Fed. R Evid. 801(d)(2)(D. Tr. 27-29
(J.A 116-18). Rule 801(d)(2)(D) does not require that the

decl arant be unavail abl e, and NYNEX does not deny that the
statenments at issue conformto Rule 801(d)(2)(D) in that they are
"statenment[s] by the party's [ NYNEX s] agent or servant
concerning a matter within the scope of the agency or enploynent,
made during the existence of the relationship.” NYNEX argues
(Br. at 28-30), however, that because these adm ssions al so
constitute former testinony, the Confrontation C ause barred
their adm ssion. It is NYNEX and not the district court that has
"msread the controlling Suprene Court cases" (see NYNEX Br. at
29) .

Adm ssion of out-of-court statenents that fall within Rule
801(d)(2), regardl ess of whether the declarant is available as a
W tness, conforns to a well-established evidentiary rule and does

not violate the Confrontation O ause. United States v. |nadi,

475 U.S. 387 (1986) (tape-recording of co-conspirator statenent
adm tted under Rule 801(d)(2)(E)); United States v. Chappell, 698

F.2d 308, 312 (7th Cr.), cert. denied, 461 U S. 931 (1983) (Rule
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801(d)(2)(D)). A corporation makes statenents only through its

enpl oyees and agents, United States v. Dotterweich, 320 U S. 277,

281 (1943), and the Confrontation C ause does not confer any
right on a defendant to exclude its own prior out-of-court

statenents. See United States v. Southland Corp., 760 F.2d 1366,

1377 (2d Cir.), cert. denied, 474 U. S. 825 (1985) (corporation's

Confrontation C ause objection to vicarious adm ssions overrul ed
"since the witness it wishes to confront is, in the eyes of the
law, itself").

Moreover, the adm ssions at issue here are especially reliable.
Hearity, Selig and Cunni ngham had no incentive to msstate
rel evant facts or slant their deposition testinony to falsely
suggest that, as NYNEX enpl oyees, they willfully violated the
decree. They were still NYNEX enpl oyees at the tinme of their

depositions, had not been granted i munity, and were personally

subj ect to prosecution for contenpt. See Southland, 760 F.2d at
1377. Moreover, these vicarious adm ssions were nade under oath
and with counsel for the corporation present. This nmakes them
even less likely to be either intentionally false or carelessly
wrong than nore casual admi ssions. Finally, the adm ssions were
cont enpor aneously and accurately recorded and a verbatim
transcript prepared by a qualified and inpartial court reporter.
Such a transcript provides a far nore accurate record of exactly
what the declarant said than is avail able through the testinony
of a witness who sinply hears and repeats an 801(d)(2) adm ssion.

The Supreme Court's decisions in Chio v. Roberts, 448 U. S. 56

(1980); lnadi; and Wite v. Illinois, 112 S. C. 736 (1992), on

whi ch NYNEX relies (Br. at 29-30), in no way undercut the conmmon-
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sense conclusion that the reliable vicarious adm ssions at issue

here were adm ssible without regard to witness availability.

Inadi and Wiite nmake clear that Roberts' unavailability

requi renent does not apply to all out-of-court statenents.

Inadi, 475 U S. at 392; Wite, 112 S. . at 741-42. Further,

the Court's statenent in Wiite that "unavailability analysis is a

necessary part of the Confrontation Clause inquiry only when the

chal | enged out-of-court statenents were nmade in the course of a

prior judicial proceeding,"” 112 S. C. at 741, explained why such

anal ysis was not required for statements adm ssi bl e under a

hearsay exception other than that for prior testinmony.* These

cases neither hold nor suggest that the unavailability

requi renent that applies to statenments offered only as prior

testinmony also applies to statenents that are offered and

ot herw se adm ssible as party adm ssions. Not surprisingly,
NYNEX cites no authority that supports such an absurd concl usion.
Moreover, NYNEX' s claimthat it was denied its right to confront

or cross-examne Hearity, Selig and Cunninghamin this case is

di si ngenuous. NYNEX counsel were present at these declarants’

deposi tions and had anpl e opportunity to cross-exam ne them*

In addition, NYNEX easily could have called these declarants for

Zln Wite, the statements were adnmissible under hearsay
exceptions for spontaneous declarations and statenments made in
t he course of receiving nedical treatnment, which do not require
t hat the decl arant be unavail abl e.

*'Some cross-exani nation testinmony fromthe depositions was
admtted into evidence. E.g., Cunningham Dep. (Raf.) 177-80
(of fered by NYNEX); Selig Dep. (Raf.) 121-24 (offered by the
governnment). Hearity, Selig and Cunni ngham did not testify
before the grand jury, and NYNEX does not contend on appeal that
the district court erred in admtting any other w tnesses’
t esti nony.
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further cross-exam nation at trial. See lnadi, 475 U S. at 387.

Fed. R Evid. 806 expressly provides that the party agai nst whom
a Rule 801(d)(2)(D) statenent is admtted may call the decl arant
as a wtness and "exam ne the declarant on the statenent as if
under cross-exam nation.” NYNEX had anple notice that the
governnment woul d offer the Rule 801(d)(2)(D) statenents, see 781
F. Supp. at 30 (J.A 89-90); Hearity, Selig and Cunni ngham were
NYNEX enpl oyees, and NYNEX presumably coul d have conpelled their
appearance; and in a case tried to the court, prejudice resulting
fromthe nmere order in which w tnesses appear, cf. lnadi, 475

U S. at 407-11 (Marshall, J. dissenting), is inconceivable.

In these circunstances, NYNEX s decision not to call Hearity,
Cunni ngham and Selig for cross-exam nation under Rule 806 nmakes
clear that it was not really seeking to confront and cross-
exam ne them but rather to exclude reliable corporate adm ssions
that supported the contenpt charge. That it had no right to
do. ®

B. The District Court Properly Excluded Murray's Testinony
as to Hearity's Qut-of-Court Statenents

The district court sustained the governnment's hearsay objections
to testinony by NYNEX attorney Gerald Murray as to NYNEX attorney
Tom Hearity's statenents. Tr. 343-54 (J. A 181-92). NYNEX

®If the United States had called Hearity, Cunningham and
Selig to testify at trial, the substance of their deposition
adm ssions could have cone into evidence in one of two other
ways, in addition to being adm ssible under 801(d)(2)(D). |If
Hearity, Cunningham and Selig had testified consistently with
their deposition testinony, NYNEX would have had no valid
objection to that courtroomtestinony. Alternatively, if their
trial testinmony had been inconsistent with their deposition
testinmony or if their recollections had failed, the prior
testi nony woul d have been adm ssible not only for inpeachnent,
but also for its truth under Fed. R Evid. 801(d)(1).
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claims (Br. 16-17, 33) that this was "clear error,” "highly

prejudicial,” and entitles it to a newtrial. NYNEX

m scharacterizes both the court's rulings and its own offers of
proof, and it fails to show any error, nmuch I ess any clear and
prejudicial error, in the court's ruling.

When NYNEX counsel asked Murray: "Wat did M. Hearity tell you
at that tinme [April 1986] about the arrangenent between MCl and
Tel co Research?,” governnent counsel objected on grounds of
hearsay. Tr. 343 (J.A 181). NYNEX counsel argued that "the
state of mnd of M. Hearity is . . . an issue" because the
governnent "charged . . . first, that he knew that the decree was
clear and specific as applied to the facts here, and second, that
he acted willfully."” Tr. 343-44 (J.A 181-82). NYNEX counsel
argued further that "the belief or state of mnd of a person,
including M. Hearity, is not hearsay" and represented that he
was "not offering these facts for the truth of M. Hearity's
statenents, but for the fact that he said themand for the fact
of what this wtness [Murray] then said to him" Tr. 343-44
(J.A 181-82).

The district court initially ruled that: "I will let it in for
the tine being, but | may disregard it later. Since there is no
jury, there is no harmin letting it in, although it doesn't
sound adm ssible.” Tr. 344 (J.A 182). Mirray then responded to
a series of questions about what Hearity had told hi mabout the
MCI service bureau. He testified further:

Well, | said to Tom | said, Tom it |ooked -- it
sounded to ne |ike what Tel co Research was doi ng was
providing a conputer, and that that was clearly CPE under

the decree; and it was providing it to a single custoner,
and that | ooked okay to ne, why are you raising a problem
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Tr. 345 (J.A 183).

When Murray continued: "He [Hearity] said, well, he --,"
however, the court sustained the hearsay objection, explaining
that "it sounds to ne |like you are noving to have the testinony
admtted for the truth of the matter and not sinply for
sonmebody's state of mind." Tr. 345 (J.A 183). Wile NYNEX
counsel again argued that he was offering the testinony "sinply
to establish that this was the witness's state of mnd," the
court determned that: "It obviously, with all those details,
doesn't go to that.” 1d. The court subsequently sustained the
governnment's hearsay objections to other attenpts by Miurray to
testify as to Hearity's statenents.® |n sustaining the hearsay
obj ections, the court expressly invited NYNEX to call Hearity,
who was (and still is) a NYNEX enpl oyee, as a wtness. Tr. 346
(J.A 184) ("If you want to bring M. Hearity in, I will be glad
to hear fromhini); see also Tr. 348 (J.A 186). But NYNEX
counsel neither did so nor contended that Hearity was unavail abl e
for any reason.

On appeal, NYNEX argues (Br. at 17) that "testinony offered to
show state of mnd is not excludable as hearsay," citing Fed. R
Evid. 801(c) and 803(3). Although NYNEX did not cite either of
those rules in the district court, it appeared to be offering
Murray's testinony as to Hearity's statenents only under Rule

801(c), i.e., not for the truth of the statenments. There is no

*Tr. 347-48 (J.A 185-86) (second conversation re Telco M
service); Tr. 349-50 (J.A 187-88) (early 1986 conversation re
tariff library); Tr. 350-51 (J.A 188-89) (January 1987
conversation about calling Departnent of Justice); Tr. 351-53
(J. A 189-91); see also DX 53 (J.A 547); DX 73 (NYNEX offer of
proof from Murray deposition) (J.A 553).
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"evidentiary presunption of adm ssibility" that can be invoked
"merely [by] fashion[ing] out of court statenments as evidence of

soneone's thoughts,” however, United States v. Heidecke, 900 F.2d

1155, 1163 (7th G r. 1990), and a district court has considerable
di scretion in determ ning whether testinony is relevant for a

nonhear say purpose, e.g., United States v. Burrell, 963 F.2d 976,

998 (7th Cir.), cert. denied, 113 S. . 357 (1992); United

States v. Neely, 980 F.2d 1074, 1082 (7th Gir. 1992). If the

proponent "seeks to have sonething nore inferred fromthe content
of the statenent . . . than the nere fact that it was nade," the

statenent is properly viewed as hearsay. United States v. Day,

591 F.2d 861, 881-82 (D.C. Cir. 1978). In this case, there was
no abuse of discretion in the district court's conclusion that
NYNEX was, in fact, attenpting to offer "all those details" of
Hearity's statenents, Tr. 345 (J.A 183), as Murray woul d have
recounted them for their truth.

NYNEX di d not make any clear Rule 803(3) argunent at trial, and
therefore is barred fromraising this ground for adm ssion on
appeal , absent plain error. Mreover, NYNEX has failed to show,
even on appeal, that its offers of proof satisfied the
requi renents of Rule 803(3). Under that Rule, "a statenent of

belief” is not admi ssible "to prove the fact
bel i eved,"” and even according to NYNEX s offer of proof,
Hearity's statenents to Murray were not the kind of narrow,

spont aneous statenents of nental or enotional state (e.g., anger,
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fear) commonly adm tted under Rule 803(3). See United States v.

Cohen, 631 F.2d 1223, 1225 (5th Gr. 1980).%

In any event, the court's exclusion of Murray's further
testinmony (as represented in NYNEX' s offers of proof) even if
erroneous, was not prejudicial. NYNEX did not offer any
statenents by Hearity that he believed the MCl service bureau was
perm ssi bl e under the decree because it was "CPE plus software"
-- or for any other reason. NYNEX counsel did represent in the
of fer of proof that Murray would testify:

Q Dd M. Hearity think that NYNEX could defend the
status quo arrangenent?

A. | believe he did. Defend, in the sense that it was a
provi sion by Tel co Research of hardware called CPE, a
conputer, and the provision by Tel co Research of software,
bot h of which things are not prohibited and, in fact,
affirmatively permtted by the MFJ and a wai ver of the MJ.
DX 73 (Murray Dep. at 114) (J.A 567) (enphasis added). But
Murray's specul ative belief is not Hearity's statenment and i s not
adm ssi bl e under either Rule 801(c) or Rule 803(3). Further,
Murray's specul ation, well after the tine of the decree
violation, has little if any probative value. It is entirely
uncorroborated by any docunentary evi dence and inconsistent with

Hearity's own admi ssions. See p. 27-28, 33-34, supra.?®

I'n addition, in order for a statenent of belief to be
adm ssi bl e under Rule 803(3): (1) the statenent nust be
cont enporaneous with the nental state sought to be proven; (2) it
must be shown that declarant had no tine to reflect, that is, no
time to fabricate or m srepresent his thoughts; and (3) the
declarant's state of m nd nust be relevant to an issue in the
case. United States v. Neely, 980 F.2d at 1083.

NYNEX' s other offers of proof were all essentially
cunmul ative, and exclusion of cumulative testinony is not an abuse
of discretion. See United States v. Wight, 783 F.2d 1091, 1099
(D.C. Gr. 1986). That "Hearity stated that this arrangenent
m ght be viewed as an information service because the conputer
(conti nued. . .)

53



Contrary to NYNEX' s contention (Br. at 17), the court clearly
ruled that Murray could testify about his own views and
statenents concerning the MCl service bureau, "if he can testify
to something that isn't directly related to what M. Hearity
said.”" Tr. 351 (J.A 189). But NYNEX counsel did not seek to
elicit such testinony from Murray.

I V. THE SECTI ON OF THE UNI TED STATES DEPARTMENT OF JUSTI CE

ANTI TRUST DI VI SON RESPONSI BLE FOR | NVESTI GATI NG AND
PROSECUTI NG NYNEX' S CONTEMPT HAD NO DI SABLI NG " CONFLI CT"

NYNEX s argunent (Br. 31-32) that its conviction should
be reversed and the indictnent dism ssed because "prosecutori al
decisions in this matter” were nmade by the sane section of the
Departnent of Justice Antitrust Division that is responsible for
other matters arising under the AT&T decree is frivolous. Sone
of the attorneys who conducted and supervi sed the investigation
and prosecution of this crimnal contenpt case al so were invol ved
in other investigations and judicial proceedings relating to the
enforcenment, construction and nodification of this antitrust
decree. But this was entirely proper. These attorneys had no
personal or financial interest in any decree matter -- indeed,

NYNEX does not contend that they did -- and no | aw, principle of

(... continued)
was owned by Tel co Research and was on the prem ses of Telco
Research,” Tr. 346 (J.A 184), essentially duplicated Hearity's
adm ssion in his deposition. See Hearity Dep. 206-08 (J. A 352-
54). At Tr. 348 (J.A 186), NYNEX counsel expressly inforned the
court that he was offering cunulative testinony. ("M. Hearity
has already testified, under oath, in the deposition transcripts
that are now in evidence to the sane effect that | have stated.")
Further testinony that Murray and Hearity concluded that the
tariff library service "was an information service, and that the
client should be told that it had to be stopped prior to the
acquisition,” Tr. 350 (J.A 188), would not have ai ded NYNEX s
defense since the court made no finding to the contrary. See 814
F. Supp. at 139 (J.A 255-56).
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| egal ethics or Departnment of Justice regulation prohibits
attorneys fromparticipating in nultiple related investigations
or cases.”® Morreover, any U S. Attorney or other alternative
Department of Justice prosecutors would be subject to the sane
control by the Attorney Ceneral as the Antitrust D vision, but
woul d be less well-suited in terns of expertise and efficient use
of government resources to investigate and prosecute contenpt of
an inportant antitrust decree.

Al'l Department of Justice attorneys are authorized by statute to
conduct "any kind of |egal proceeding, civil or crimnal," that
could be instituted by a United States Attorney, 28 U S. C
8§515(a); see also 28 U . S.C. 88 516, 519. The Attorney Cenera
has assigned to the Assistant Attorney Ceneral for the Antitrust
Division, responsibility for "[g]eneral enforcenent, by crim nal
and civil proceedings, of the Federal antitrust |aws,"” including
"proceedings to enforce conpliance with final judgnents in
antitrust suits and negotiation of consent judgnments in civil
actions." 28 C.F.R 80.40.°° 1In addition, Sections VI and VI
of the AT&T decree grant the Antitrust Division extensive powers
to enforce the decree and to apply to the district court "for the
puni shnment of any violation" of it. 552 F. Supp. at 230, 231
(J.A 478-79).

No governnment attorneys were w tnesses for either side,
and M chael Altschul, the Departnent attorney involved in the
di scussions wth Hearity, see 814 F. Supp. at 140 (J. A 257-58),
did not participate in the trial.

®The Assistant Attorney General is authorized "to designate
Department attorneys to conduct any |egal proceedings, civil or

crimnal, including grand jury proceedings . . . which United
States Attorneys are authorized by law to conduct.” 28 C F.R
80. 13(a).
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As the district court correctly recognized in denying NYNEX s
notion to dismss the indictnment on "conflict" grounds, see 781
F. Supp. at 30 (J.A 88-89), the cases on which NYNEX relies do
not support the contention that it was sonehow i nproper for the

Antitrust Division to prosecute this case. In Young v. United

States ex rel. Vuitton et Fils S.A., 481 U S. 787 (1987), the

Suprene Court reversed a crimnal contenpt conviction prosecuted

by an interested private party. FIC v. Anerican Nat'l Cellul ar,
868 F.2d 315, 320 (9th Cir. 1989), and SEC v. Carter, 907 F.2d

484 (5th G r. 1990), involved attorneys fromregul atory agenci es,
who were not authorized by statute to conduct crim nal
prosecutions.* These cases neither hold nor suggest that any
Di vision of the Departnent of Justice is barred from conducting
crimnal contenpt prosecutions arising out of disobedience to
orders entered in that Division's civil cases. To the contrary,
they confirmthe Departnment of Justice's crimnal prosecution
aut hority.

CONCLUSI ON

This Court should affirmthe judgnent of the district court.
In the event the Court concludes that the fine inposed in this

case was unconstitutional absent a jury trial, the Court

ln Anerican Nat'l Cellular, the Ninth Circuit permtted
Federal Trade Comnmi ssion attorneys involved in a civil case to be
appoi nted special prosecutors in a related crimnal contenpt
proceedi ng over which the U S. Attorney retained control. In
Carter, the Fifth Grcuit held that it was prejudicial error for
a trial court to appoint Securities and Exchange Conmm ssion
attorneys as special prosecutors in a crimnal contenpt matter
where the SEC was the naned plaintiff in the underlying civil
case, and the Departnent of Justice had no role in the
prosecution.
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should affirmthe conviction and nodify the judgnent by reducing
the fine to the maxi num anount that it concludes is
constitutionally perm ssible.
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